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Navigable Waters under the CWA
The CWA protects “navigable waters,” a term defined in the
act to mean “the waters of the United States, including the
territorial seas.
Waters that are jurisdictional are subject to the multiple
regulatory requirements of the CWA: standards, discharge
limitations, permits, and enforcement. Non-jurisdictional
waters are not subject to these federal legal requirements.

Prior Attempt at Jurisdictional Guidance
In April 2011, EPA and USCOE proposed guidance on policies
for determining CWA jurisdiction to replace guidance
previously issued in 2003 and 2008.
The guidance was intended to lessen confusion over the Court’s
rulings for the regulated community, regulators, and the
general public.

Prior Guidance to Identify Categorical Assertions
The 2011 guidance documents sought to identify, in light of the
Court’s rulings, categories of waters that remain jurisdictional,
categories not jurisdictional, and categories that require a casespecific analysis to determine if CWA jurisdiction applies.

Narrowing of Case-Specific Analysis
The 2011 proposed guidance identified similar categories as in
the 2003 and 2008 documents, but it would have narrowed
categories that require case-specific analysis in favor of
asserting jurisdiction categorically for some types of waters.

Concerns about over 2011 Rulemaking Attempt
Groups representing property owners, land developers, and
agriculture sectors contended that it represented a massive
federal overreach beyond the agencies’ statutory authority.
Most state and local officials were supportive of clarifying the
extent of CWA-regulated waters, but expressed concern that
expanding the CWA’s scope could impose costs on states and
localities as their own actions (e.g., transportation projects)
become subject to new requirements.

Support for 2011 Rulemaking Attempt
Most environmental advocacy groups welcomed the proposed
guidance, saying it would more clearly define U.S. waters that
are subject to CWA protections, but some in these groups
favored even a stronger document.

Waters of the United States (WOTUS) – New Rule
On May 27, 2015 the EPA and the USCOE jointly announced a
new final WOTUS rule - which the agencies refer to as the
Clean Water Rule - defining the scope of waters protected
under the Clean Water Act (CWA).
This new WOTUS rule replaces the existing 2003 and 2008
guidance, which had remained in effect because the 2011
proposed guidance was not finalized.

Waters of the United States (WOTUS) – New Rule
After revisions, the rule became effective August 28, 2015 (60
days after publication in the Federal Register).
On October 9, 2015 a federal court in North Dakota issued an
order to stay implementation of the rule nationwide, pending
further developments.

Colorado is one of 13 states to which the stay applies.

Interconnectedness Argument
According to the agencies, the Clean Water Rule revises the
existing administrative definition of “waters of the United
States” in regulations … consistent with legal rulings
(especially the recent Supreme Court cases)
… and science concerning the interconnectedness of
tributaries, wetlands, and other waters to downstream waters
and effects of these connections on the chemical, physical, and
biological integrity of downstream waters.

Ambiguous Jurisdictional Status
The agencies assert that the rule also reflects their expertise
and experience in administering the CWA, including making
more than 120,000 case-specific jurisdictional determinations
since 2008.
The rule is particularly focused on clarifying the regulatory
status of surface waters located in isolated places in a
landscape (the types of waters with ambiguous jurisdictional
status).

Ambiguous Jurisdictional Status
Supporters of the Rule defended the agencies’ efforts to protect
U.S. waters and reduce frustration that has resulted from the
unclear jurisdiction of the CWA.
The agencies are guided, in part, by the compelling need for
clearer, more consistent, and easily implementable standards to
govern the administration of the CWA, including “brighter line
boundaries” where feasible and appropriate.

Bright Lines and Jurisdictional Clarity
A key conclusion in the supporting science is that streams and
wetlands fall along a “gradient of connectivity” that can be
described in terms of frequency; duration; magnitude; timing;
and rates of change of water, material, and biotic fluxes to
downstream waters.
However, because science cannot in all cases provide “bright
lines” to interpret and implement policy, the need for
jurisdictional clarity invariably exists.

Increased Categorical Assertion
The Clean Water Rule would increase the categorical assertion
of CWA jurisdiction, in part as a result of expressly declaring
some types of waters jurisdictional by rule (such as all waters
“adjacent” to a jurisdictional water), making these waters
subject to CWA permit and other requirements if pollutant
discharges occur.

Increased Categorical Assertion
The agencies believe that the rule does not exceed the CWA’s
lawful coverage or protect new types of waters that have not
been protected historically (i.e., under existing rules that the
new rule will replace).
While it would enlarge jurisdiction beyond that under the existing EPACorps guidance, they believe that it would not enlarge jurisdiction
beyond what is consistent with the Supreme Court’s current reading of
jurisdiction and would reduce jurisdiction over some waters, as a result
of exclusions and exemptions.

Expansion of Positive Assertions
The agencies estimate that the new rule will result in
approximately 3-5% more positive assertions of jurisdiction
over U.S. waters, compared with current field practice

Waters That Are Categorically Jurisdictional under
the Clean Water Rule (1)
• Waters susceptible to interstate commerce, known as traditional
navigable waters (no change from existing rules or the 2014
proposal)
• All interstate waters, including interstate wetlands (no change
from existing rules or the 2014 proposal)
• The territorial seas (no change from existing rules or 2014 the
proposal)
• Impoundments of the above waters or a tributary, as defined in
the rule (no change from existing rules or the 2014 proposal)

Waters That Are Categorically Jurisdictional under
the Clean Water Rule (2)

• Tributaries of the above waters if they meet the definition of

“tributary” (these waters are jurisdictional under existing
rules, but the term “tributary” is newly defined in the
proposed and final rule).

• Tributary. Includes natural, undisturbed waters and those

that have been man-altered or constructed, but which
science shows function as a tributary. For purposes of this
rule, EPA has made a policy determination that if a feature
has an OHWM then there is sufficient flow for it to be a
WOTUS, regardless of how often it actually flows.

Waters That Are Categorically Jurisdictional under
the Clean Water Rule (3)
• All waters, including wetlands, ponds, lakes, oxbows, and

similar waters, that are adjacent to a water identified in the
above categories
• These are considered jurisdictional under the final rule

because the agencies conclude that they have a significant
nexus to a traditional navigable water, interstate water, or the
territorial seas; the final rule provides a revised definition that
for the first time sets limits on what will be considered
“adjacent.”

Let’s Break that Down!
• Essentially, the WOTUS rule identifies six types of waters

that are to be categorically within jurisdiction, and two types
of waters that require a case-by-case determination. Those
two types of waters requiring case-by-case determinations
are as follows:
• Prairie potholes, Carolina and Delmarva Bays, pocosins,

western vernal pools, Texas coastal prairie wetlands
• A waterbody that, due to its location has significant nexus

to that water:

Significant Nexus Issue
The concept of significant nexus is critical because courts have
ruled that, to establish CWA jurisdiction of waters, there needs
to be “some measure of the significance of the connection for
downstream water quality,” as Justice Kennedy stated in the
2006 Rapanos v. United States case.
He said, “Mere hydrologic connection should not suffice in all
cases; the connection may be too insubstantial for the
hydrologic linkage to establish the required nexus with
navigable waters as traditionally understood.”

Significant Nexus Determination
However, as EPA and the Corps observed in the rules,
significant nexus is not itself a scientific term, but rather a
determination made by the agencies in light of the law, science,
and the agencies’ experience and expertise.
Functions that might demonstrate significant nexus include
sediment trapping and retention of flood waters or the function
may be demonstrated even in the absence of a connection (e.g.,
pollutant trapping is another such function).

Figure 1. Jurisdictional Waters under the Final Clean Water Rule

Significant Nexus Determination

Source: Prepared by CRS, from Department of the Army, Corps of Engineers, and Environmental Protection Agency, “Clean Water Rule: Definition of ‘Waters of the United States,’ Final
Rule,” 80 Federal Register 37054- 37127, June 29, 2015.

Significant Nexus Determination
The Clean Water Rule is an attempt to clarify the jurisdictional
limits of the Clean Water Act.
The rule takes a more interconnected, ecosystem approach to
regulation. The focus is on a deeper and broader system-wide
analysis of waters to determine their potential protective status.

Exclusions
The second section of the final rule excludes specified waters
from the definition of “waters of the United States.”
1. Waste treatment systems, including treatment ponds or lagoons
that are designed to meet CWA requirements (no substantive
change from existing rules or the 2014 proposal)
2. Prior converted cropland (no change from existing rules or the
2014 proposal)
3. Groundwater (traditionally not regulated under the CWA and
expressly excluded under the rule)

Exclusions (continued)
4. A list of features that have been excluded by long-standing
practice and guidance and would now be excluded by rule, such
as artificially irrigated areas that would revert to dry land
should application of irrigation water to the area cease;
artificial reflecting pools or swimming pools created in dry land;
and puddles (see Table 1 for the full list)

Exclusions (continued)
5. Stormwater control features constructed to convey, treat, or
store stormwater that are created in dry land (new provision in
the final rule responding to concerns that the rule would
adversely affect the ability of municipalities to operate and
maintain stormwater systems, including rain gardens and green
infrastructure)
6. Constructed detention and retention basins created in dry land
used for wastewater recycling, as well as groundwater recharge
basins and percolation ponds built for wastewater recycling
(new in the final rule, in response to public comments)

Exclusions (last one!) on Three Types Ditches
1. Ditches with ephemeral flow that are not a relocated tributary
or excavated in a tributary
2. Ditches with intermittent flow that are not a relocated tributary,
or excavated in a tributary, or that do not drain wetlands,
regardless of whether or not the wetland is a jurisdictional
water
3. Ditches that do not flow, either directly or through another
water, to a traditional navigable water, interstate water,
impoundment, or the territorial seas, regardless of whether the
flow is ephemeral, intermittent, or perennial.

Exclusions (OK – I lied, but this is a good one)
The treatment of ditches was one of the largest controversies of
the proposed rule. Under existing rules and long-standing
practice, many but not all ditches have been jurisdictional.
The proposed rule for the first time attempted to define which
ditches are and are not protected under the CWA, but the
proposal was confusing and widely criticized. Under the final
rule, a ditch may be a “water of the United States” only if it
meets the definition of “tributary” and is not otherwise
excluded under this provision.

Concerns of the Agricultural Sectors
One of the sector’s concerns about a new “waters of the
United States” rule has been whether it would modify existing
statutory provisions that exempt “normal farming and
ranching” practices from Section 404 Dredge and Fill Permit
Program others that exclude certain agricultural discharges,
such as irrigation return flow and stormwater runoff, from all
CWA permitting.
As described above, the final rule makes no change and does
not affect these exemptions.

http://ditchtherule.fb.org/

Concerns of the Agricultural Sectors
Another of agriculture’s concerns was the proposed rule’s
exclusion of some ditches; many said that the proposal was
confusing and could be interpreted as extending CWA
jurisdiction to agricultural drainage ditches.
Worked to address this by defining the “3 types of ditches.”

Concerns of the Agricultural Sectors
Simultaneous with announcing the WOTUS Rule, EPA and the
Corps issued an interpretive rule that identified 56
conservation practices, intended to clarify agricultural
practices that are exempt from CWA Section 404 permitting.
EPA and Corps officials acknowledged that the 2014
interpretive rule did not appear to have had the intended
benefits of clarifying agricultural exemptions, not contracting,
the number of exempted activities.

Clarifications in the USEPA Fact Sheet
The interpretive rule does NOT redefine normal farming as only
those 56 conservation practices.
1.
2.

3.

4.

If a CWA permit was not needed for a particular practice before, a permit won’t be
needed now.
These 56 practices clarify and add to all of the practices that are currently considered
normal farming and exempt from permitting. The interpretive rule adds to what is
exempt.
The "normal farming" exemption is broader than these 56 practices. So if farmers
implement other practices or don't use NRCS funds they would continue to be exempt
in the same way they are now.
A farmer is not required to seek approval from or consult with any agency (including
USDA, EPA, and the Corps) to implement a conservation practice and be exempt from
permitting.

Clarifications in the USEPA Fact Sheet
NPDES permits will NOT be required for the application of
fertilizer or pesticides to farm fields.
1.
2.

Pesticide applications to dry land does not require a NPDES permit.
Applications of pesticides made directly to waters of the U.S., like streams or wetlands,
require a permit. General permits are available.

Lawyer’s Conclusions
Based on the appellate court ruling
… we can anticipate some form of the newly published rule in the
near future.
… expect the EPA to provide more scientific studies backing their
claims, a possible vetting period for industry and states to provide
comments, and ultimately a rule very similar to the one already
published to become effective at some point.
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